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INTEREST OF AMICI CURIAE
Amici, listed in an appendix to this brief, are law professors who
teach and write about intellectual property law. Amici’s sole concern in
submitting this brief is the proper development of intellectual property

law. Amici submit this brief to assist the Court in its analysis of the

purpose and scope of 17 U.S.C. § 1202.1

SUMMARY OF ARGUMENT

This Court should construe 17 U.S.C. §§ 1202(b)(1) and 1202(b)(3)
as limited to tampering with copyright management information
(“CMI”) as to 1dentical copies, as the District Court held. This 1s a sound
interpretation of the statute in light of its purpose as revealed by
legislative history, its textual features, and courts’ application of the
statute over time. This interpretation also avoids outsized and

unjustified claims for statutory damages, such as the $9 billion claim

' All parties have consented to the filing of this brief. No party’s counsel
authored this brief in whole or in part, and no party or party’s counsel
made a monetary contribution to fund the preparation or submission of
this brief. No person or entity made a monetary contribution to the
preparation or submission of this brief. Amici thank Berkeley Law
students Ayesha Asad, Ashley Fan, Spencer Feinstein, and Eleanor
Stalick for their assistance in preparing this brief.

1
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that Appellants sought and may seek to revive depending on the
outcome of their interlocutory appeal.

In passing section 1202, Congress was overwhelmingly concerned
with digital piracy of perfect copies of works, distributed easily, cheaply,
and widely via the Internet. To provide additional protections for
copyrighted works, the Digital Millennium Copyright Act (‘DMCA”)
included sections 1201 and 1202 as a pair of prohibitions to deter bad
actors from using digital tools to circumvent technical protection
measures (“TPMs”) and from stripping out or falsifying CMI from those
pirated copies. And the remedial scheme Congress provided for
violations of these provisions is likewise crafted to deter and address
piracy rather than garden-variety copyright infringement. It includes
statutory damages starting at $2,500 to $25,000 per violation of
section 1202, ten times higher than the range of statutory damages for
violating section 1201’s anti-circumvention provision.

The text of section 1202 supports an identicality requirement.
CMI is not “removed” or “altered” in the creation of derivative works
which involve reproductions but are not identical copies of the original

work. Similarly, section 1202(b)(3) does not apply to all rights available
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to copyright holders under section 106. It reaches only those tied to the
problem of dissemination of perfect copies: the right of distribution and
the right of public performance of works.

For the most part, courts have faithfully applied this
understanding of section 1202 and distinguished between two types of
claims. Claims against defendants that have reproduced or distributed
entire or partial exact—that is, identical-—copies of the plaintiff’s work
with the plaintiff's CMI removed or altered are likely to stand. Claims
against defendants that have produced new, distinct works are not.
This distinction is important because identicality supports an inference
that CMI was removed or altered—and removal or alteration is
necessary for liability to arise under section 1202.

This distinction is also important given the magnitude of liability
available to plaintiffs with section 1202 claims. Here, Appellants claim
that Appellees violated section 1202 more than three and a half million
times in the course of training a generative Al model, initially seeking
$9 billion in statutory damages. And that would be the statutory
minimum, with the high end being ninety billion dollars. Appellants

made—and may seek to revive—this award request despite the fact
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that there is no copyright infringement claim in the case. Their section
1202 claim is an exceptional stretch of a law that was intended to do
much different and narrower work. The identicality requirement keeps
liability under section 1202 in the bounds of Congressional intent and
statutory text.

ARGUMENT
I. The CMI Rules Are a Response to Technologies That

Enabled the Easy Creation and Distribution of “Perfect”
Copies of Works

Section 1202 is an outgrowth of laws, policies, and international
agreements addressing concerns that emerging digital reprography
technologies and digital networks made it easy and cheap to create and
distribute perfect (that is, identical) reproductions of in-copyright works
in digital form. See Textile Secrets Int’l, Inc. v. Ya-Ya Brand, Inc., 524 F.
Supp. 2d 1184, 1202 n. 17 (C.D. Cal. 2007) (observing that Congress
enacted section 1202 to “give an added layer of protection to certain
works that were vulnerable to infringement due to advances in modern
technology, namely the Internet”). With the goal of providing new
protections to copyright owners against digital piracy, Congress enacted

two significant laws to respond to these threats. The first was a sui
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generis law, the Audio Home Recording Act of 1992, 17 U.S.C. §§ 1001,
et seq. (“AHRA”), which requires the manufacturer of certain digital
audio recording and player technologies to design them to thwart
consumers’ ability to make multiple copies of digital sound recordings.
The second, the DMCA, included a pair of rules, codified in a new
Chapter 12 of Title 17 of the U.S. Code, 17 U.S.C. §§ 1201 and 1202,
adapted from AHRA. Both the prohibitions and the penalties for
violating DMCA provisions were extraordinary and aimed at the unique
threat posed by the ease with which identical reproductions could be
made and distributed. The following sections explain the evolution of
what became section 1202 in order to provide the necessary background
for interpreting it.

A. The Audio Home Recording Act of 1992

Like section 1202, section 1002 of AHRA grew out of concerns with
digital technologies that enabled the production of perfect copies of
copyrighted works. In 1987, Sony introduced a new consumer
electronics product, digital audio tape (“DAT”) recording and playback
machines. Three years earlier, Sony had prevailed in a lawsuit brought

by Universal City Studios and Disney challenging its manufacture and
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sale of video tape recording machines (“VTRs”), such as its Betamax
machines, to the public, even though Sony knew that some consumers
would use their VTRs to make infringing copies of programs shown on
broadcast television. Sony Corp. of Am. v. Universal City Studios, Inc.,
464 U.S. 417, 421-422 (1984). The Supreme Court ruled that Sony was
not contributorily liable for its customers’ infringements because VT Rs
were capable of substantial non-infringing uses, id. at 441-42, such as
the fair uses that consumers made when preparing time-shift copies of
television programs to watch at later times. Id. at 456.

Home taping of sound recordings had long been an irritant to the
Recording Industry Association of America (“RIAA”) and to music
publisher groups. In 1989, 40% of Americans over the age of 10 had
made private copies of sound recordings in the previous year (resulting
In more than a billion unauthorized copies) and the public
overwhelmingly thought that private copying was allowed. See Off. of
Tech. Assessment, Copyright and Home Copying: Technology
Challenges the Law at 3, 11 (Oct. 1989). The recording industry
perceived DAT machines to pose considerably greater risks to their

businesses than conventional tape recorders because of the higher
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quality of the identical digital copies from digital copies ripped from
CDs and the capacity for each digital copy, in effect, to become a factory
to create more perfect digital copies. The recording industry challenged
Sony’s sales of DAT machines, but the litigation settled as copyright
holders and device manufacturers worked toward a legislative
compromise. See Xiyin Tang, The Class Action as Licensing and Reform
Device, 122 Colum. L. Rev. 1627, 1647-1648 (2022). That compromise
was the AHRA.

AHRA'’s legislative history makes clear Congress’s preoccupation
with mass piracy of “perfect” digital copies: “From a single prerecorded
work, hundreds of copies and copies of copies might be made that would
be virtually indistinguishable from the original.” H.R. Rep., No. 102-
873, pt. 2, at 4 (Sept. 21, 1992). Congress’s answer to this threat was a
“serial copyright management system” (“SCMS”) that allowed limited—
but simultaneously to forestall untrammeled—home copying.”

2 Melville B. Nimmer and David Nimmer, Nimmer on Copyright
§ 8B.01 (2025).
The SCMS relied on “flags,” i.e., information encoded on digital

media signifying the copyright status of the work at issue, to prevent
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serial copying. These “flags ushered us into the world of copyright
management information.” David Nimmer, Aus Der Neuen Welt, 93 Nw.
U. L. Rev. 195, 198 (1998). To prevent tampering with the flags that
limited home copying, AHRA included an express prohibition on
encoding a digital music sound recording “with inaccurate information
relating to the category code, copyright status, or generation status of
the source material for the recording.” 17 U.S.C. § 1002(d)(1). Further,
statutory damages are modest: $25 per digital music recording.

17 U.S.C. § 1009(d)(1)(B)(11).

B. The National Information Infrastructure Green and
White Papers

Although digital media and audio devices enabled perfect
reproductions of in-copyright works, the Internet enabled mass
distribution of those digital reproductions. In 1994, the Clinton
Administration’s Working Group on Intellectual Property Rights
published a policy document proposing legislative changes to respond to
the challenges that digital technologies and the Internet posed for
copyright owners. See Dep’t of Comm. Info. Infrastructure Task Force,
Green Paper on Intellectual Property and the National Information

Infrastructure: A Preliminary Draft of the Report of the Working Group

8





























































































